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Kansas HB 2122:  Digital Electronic Repair Requirements
Position:  

John Deere opposes Kansas HB 2122 which would mandate open access to machine repair and diagnostic tools and information, or access to embedded software code.  Current market practices ensure the proper operation and maintenance of equipment, ongoing regulatory compliance, and protection of intellectual property.  Decisions to expand access to this information are a matter for the different commercial interests to address through the marketplace, not through legislation.
Response: Deere has monopolized the market for repair of its products.  The purpose of this legislation is to restore competition to the marketplace. So long as Deere remains in control of repair – they also remain in the control of the used market and the lifecycle of products to their advantage. 

Current market practices created by Deere prevent owners controlling operations or maintenance as is normal for equipment owners. Once purchased, the equipment owner is responsible for compliance with federal, state, and local laws including EPA requirements, 

R2R does not have any impact on copyright law. Under Section 117 – repair is specifically legal. 
Background:
Right to Repair initiatives often address two similar but very distinct issues: access to software code embedded in machinery or in a device, and access to diagnostic tools and repair information.  Right-to-repair initiatives also involve very different actors with different economic interests: the machine owner/customer, and the independent, third-party repair business, and the provider of diagnostic equipment. 
Response: The distinction of importance is not between “actors” or their economic interests, but the nature of ownership and contract law.  Ownership is destroyed by contract terms that purport to sell equipment in a complete transaction, and then add references to “embedded software licenses” that remove rights to use, repair, modify, customize, enhance, adjust, or resell purchased equipment.

Position Rationale:
Access to Embedded Code

· Sophisticated machinery and equipment today contain millions of lines of software code and numerous on-board controllers that are both proprietary and critical to the safe operation of the machine as intended.  For this reason, embedded software code is copyright-protected, and access is governed by U.S. copyright law.  
Response: True. Deere neglects to mention that copyrighted software is not infringed upon by repair.  

· These copyright protections were recently waived for owners of agricultural machinery, under limited circumstances that recognize the need to protect legitimate environmental compliance and operator safety controls. The U.S. Copyright Office ruling, issued in October, 2015, strikes a balance by giving the equipment owner limited access to embedded software for the purpose of assessing, repairing or modifying on-board control systems, while preventing the owner from transferring this authority to third parties, such as repair shops or hackers. These limitations were deemed necessary to protect against potential infringement of the manufacturer’s copyright interests.  
Response: True. Deere fails to mention that they have designed an End User License Agreement (“EULA”) which removes legal rights to access and tinkering with embedded software as determined by the Copyright Office.  
Further, in the most recent study concluded by the US Copyright Office regarding repair of equipment with internal Embedded Software – the Office further supports the logic of allowing unfettered access to tinkering with all embedded software, not just “land based motor vehicles”.  
· Deere supports the retention of these protections to prevent intended or unintended alterations of embedded software that would result in:

· the unsafe operation of its products 

· disruption of machine capabilities and performance 

· changes to emissions controls 

· voiding of warranties 

· lack of transparency to changes on resale, and 

· a less-than-optimal customer experience  
Response: The owner of the equipment is responsible for all of the above – not the manufacturer or the merchant. 

Equipment owners are in control of their own experience, including bad experiences. Owners are also the parties that are at risk when equipment mal-functions and needs repair. Insurance policies are sold to help mitigate risks, and banks and lessors expect to be able to resell equipment in the used market without the intrusion of the former owner. 

Access to diagnostic tools and repair information

· John Deere equipment is assembled using major components such as engines, transmissions, electronics, hydraulics, and axles, often sourced from multiple suppliers.  Technical information for these components varies by machine model, model year, and by customer. 
Response: All digital electronics are assemblies of multiple component parts with variable sources.  Products remain repairable. 

· To protect customers’ significant investment in equipment, and to ensure continued compliance with emissions, operator safety and other regulatory requirements, John Deere recommends that equipment repairs and service should be performed by John Deere dealers and the certified technicians they employ.
Response: Deere does not own the equipment and is no longer responsible for emissions, safety or “other” unspecified requirements.  Deere can recommend service at the dealerships and by their certified technicians, but the equipment owner is not required to follow the recommendation.  Authorized repair facilities will retain their marketing advantages under R2R. 

· John Deere dealers and technicians are highly trained to provide customers with exceptional service, diagnostic information and equipment repairs.  John Deere dealers have invested millions of dollars in facilities, tools and technician training to provide service and repairs to the full line of John Deere equipment.  John Deere factories do not ship products to dealers until the dealer confirms his employees have undergone the appropriate training and have adequate tool and service parts inventory on hand to support the equipment and deliver a positive customer experience.  John Deere requires that its dealer service technicians undergo continuous training to keep up with product and technology innovation.
Response: Dealerships have invested in a franchise retail relationship which is itself a monopoly.  Each dealer pays for their protected territory at rates controlled by Deere.  Costs of training and showroom space and employee benefits are simple costs of doing business.  

Independent mechanics also have costs of doing business. If they don’t do a good job at competitive pricing – they will suffer business failure in an open marketplace.  Deere is asking for special treatment for their dealerships simply based on costs of doing business. 

· Access to information that would allow changes to a machine’s data-management systems must be carefully controlled to ensure machine functionality, safety, and emissions compliance, and to preserve product warranties.  John Deere provides repair and diagnostic information and training to its dealers to ensure quality control and functionality of its products, and to ensure that the value purchased by the customer is in fact delivered in the field.  
Response:  Data management is not a matter of R2R.  It is an entirely separate problem being fought in different arenas. 

Deere has failed to mention that warranties are offers of support and not requirements.  If an equipment owner doesn’t want to use their warranty – that is their prerogative.  Further, the Magnuson-Moss Warranty Act of 1975 protects customers from losing their warranties by using independent repair or non-original parts.  
Deere has neglected to mention that their warranty period is very short – only two years – so R2R laws are needed so that farmers (and others) can keep their purchases in use far beyond the warranty period.  
· Based on feedback from customers, John Deere (in cooperation with and through its Dealer organization) provides access to service information and diagnostic information for both producer customers and non-producers.  The format and cost of this access is similar to those charged our authorized John Deere dealers.  In these cases, the local John Deere dealer provides the training necessary for the customer to be able to effectively utilize the diagnostic portal.
Response: “Similar” information is not the “Same” information.  R2R follows the template of the auto and commercial truck industry in requiring the same information on the same terms. This is easier for manufacturers to administer.  R2R also affirms that trade secret information should not be shared. 

· Legislative mandates to require that service information, protocols, and tools be made available to untrained individuals unnecessarily insert government into the contractual relationship between manufacturers, dealers and customers.  Mandates could negatively impact customer and public safety, as well as the environment. 
Response: R2R makes no mention of “protocols”.  We cannot speak to that wording. 

R2R has no requirement regarding training. R2R does nothing to contracts between manufacturers, dealers and customers – which are all specifically disclaimed in the bill. 

Once sold, Deere cannot mandate that their customers care about Deere-mandated training and certifications.  Deere also fails to mention that they have monopolized training and certifications.  Deere technicians remain certified only while working for Deere – they cannot take their certifications with them to start their own businesses.  In other industries, such as computer repair and auto repair – independent certifications are common and valuable to consumers in selecting repair technicians.  

Deere has created an artificial scarcity of technicians at the same time that increasingly complex equipment is being deployed.  If there aren’t enough techs at planting or harvest time – that is because Deere monopolies repair. 
Summary:
For over 180 years, John Deere and its network of independent dealers have been providing quality, innovative products and services to meet customer needs. John Deere is committed to providing customers with the best-trained and equipped service options to maximize the functionality, safety and productivity of its products. Deere believes that the ongoing market interactions of manufacturers, dealers and customers, rather than state or federal right to repair legislation, provide the best opportunity to deliver the high-quality product experience that John Deere customers expect. John Deere believes that the best way to address legitimate needs of equipment owners is through the marketplace.  As equipment owners identify specific needs for accessing repair and diagnostic information and tools, manufacturers can respond by developing protocols and practices to address these needs directly, while preserving product quality and functionality.  Manufacturers that are unresponsive to customer needs will risk losing business to more responsive competitors.  Legislative mandates that impose requirements for information sharing interfere with this critical relationship and lead to unintended consequences. Consequently, John Deere opposes the enactment of HB 2122. 
Response:  Deere is a monopolist and has systematically taken over the role of equipment owner, despite having been paid fairly and fully for equipment.  Their claims to control equipment post-purchase are inconsistent with all aspects of ownership including accounting, taxation, and transfer of products into the secondary market.  

Their method of control is hidden from buyers and buried in contracts that the ordinary buyer is not expected to understand.  Even if understood, the ordinary consumer is not in a position to negotiate for better terms.  Deere simply prefers to direct all repair to its dealerships for the profit potential. Deere can easily provide unfettered access for the information and materials necessary to repair to owners and independent technicians without any risk to IP, Patents, or trademarks.  

We do not need to guess about unintended consequences.  The auto industry has agreed to R2R in nearly identical form in 2012 and commercial trucks in 2015.  No negative consequences for public safety, emissions, or loss of IP have been observed.  The sky did not fall and GM, Ford et al and their dealerships are still in business. 
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